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No. 9690.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Hugh David Edwards,

Appellant,

vs.

United States of America,

Appellee.

APPELLANT'S OPENING BRIEF.

Proceedings in the Court Below.

This case was commenced in the Court below on Septem-

ber 5, 1940, by the fihng of a somewhat hybrid pleading,

in the name of the United States of America, as com-

plainant and petitioner, entitled ''Information Charging

Criminal Contempt and Petition for Order to Show

Cause." The appellant, Hugh David Edwards, "indi-

vidually and doing business under the firm name and style

of the Edwards Fruit Company," and Edwards Fruit

Company, Inc., a California corporation, were named as

defendants in said pleading. The proceeding has been

treated throughout as a prosecution for criminal contempt.

This information and petition alleges that on March

10, 1936, a bill of complaint was filed in said Court by

the United States, as plaintiff, against Hugh David

Edwards, individually and doing business under the firm
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name and style of Edwards Fruit Company, as defendant,

case No. Equity 866-Y, for the purpose of restraining

said defendant from violating- the provisions of the order

of the Secretary of Agriculture of the United States regu-

lating the handhng of oranges and grapefruit grown in

the States of California and Arizona [p. 3].* The pro-

ceedings had on said bill of complaint are then recited in

detail, said proceedings culminating in the issuance, on

September 24, 1936, of a permanent injunction enjoining

Hugh David Edwards, individually and doing business

under the firm name and style of Edwards Fruit Company,

"and his respective officers, agents, attorneys, employees

and assigns, and all other persons acting under him or

them or in their behalf, or claiming so to act," from

^^andling or shipping oranges grown in the State of Cali-

fornia or the State of Arizona in interstate commerce, or

shipping to any place in Canada, in violation of, or con-

trary to, the terms and provisions of the Order Regulating

the Handling of Oranges and Grapefruit Grown in the

States of California and Arizona, which said order was

issued by the Secretary of Agriculture of the United

States on January 4, 1936, and amended June 5, 1936 [p.

5], and that said final decree was affirmed by this Court

on July 23, 1937 [p. 6].

It is stated in the information and petition that a true

copy of the subpoena issued on said bill of complaint, with

writ of service thereon by a deputy United States marshal,

is attached thereto, marked Exhibit A, and made a part

thereof; but no such exhibit was attached to the informa-

tion and petition [p. 4]. It is also alleged that a certified

copy of the said order for permanent injunction, with

Page references throughout brief are to printed transcript of record.
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return of service thereon by the United States marshal,

is attached to the information and petition, marked Ex-

hibit B, and made a part thereof; but no such exhibit was

attached thereto [p. 6].

It is next alleged in the information and petition that

on December 11, 1937, Hugh David Edwards caused to

be filed in the office of the Secretary of State of the State

of California articles of incorporation of the Edwards

Fruit Company, Inc., "which corporation is the alter ego

or assignee of Hugh David Edwards, doing business

under the fictitious firm name of the Edwards Fruit Com-

pany" [p. 6].

The next allegation is that on July 13, 1938, an informa-

tion was filed alleging that the said defendants, on or

about February 23, 1938, violated the said permanent

injunction, and charging the defendants with criminal

contempt; and that on July 22, 1938, defendant Hugh
David Edwards entered a plea of guilty to said charge

and was fined $100.00 [p. 6].

Then follow allegations that the Secretary of Agricul-

ture of the United States, acting pursuant to and in ac-

cordance with the provisions of said Order Regulating the

Handling of Oranges and Grapefruit Grown in the States

of California and Arizona, fixed four weekly proration

periods, from July 28, 1940, to August 25, 1940, and fixed

the quantity of Valencia oranges for shipment in inter-

state commerce and to Canada from California and

Arizona for each of said prorate periods, and also fixed

the prorate bases and the quantity of Valencia oranges

to be shipped by each shipper who, as required by the

terms of said order, applied for allotments and prorate

bases for the purpose of making such shipments; and that



"the defendant Edwards Fruit Company, Inc., alter ego

or assignee of Hugh David Edwards, individually and

doing business under the firm name and style of the

Edwards Fruit Company," during one or more of such

weekly prorate periods processed, packed, sold, handled,

and shipped oranges in defiance and in wilful violation

of said order [pp. 7, 8]. It is further alleged that on

April 25, 1940, "the Edwards Fruit Company, Inc., by

H. Edwards, president, acting by and with the consent

and in behalf of Hugh David Edwards," filed an applica-

tion for an allotment and a prorate base for Valencia

oranges, and the Secretary of Agriculture thereafter

established a prorate base for the Edwards Fruit Com-

pany, Inc., and fixed the allotments for said corporation

[p. 8]. The number of boxes of oranges in excess of

the allotments so fixed alleged to have been shipped by

the Edwards Fruit Company, Inc., "acting with the con-

sent and in behalf of Hugh David Edwards," during

each of the four weekly prorate periods in question is

next set forth [pp. 9, 10, 11, 12, 13].

The information and petition concludes with the state-

ment that the complainant and petitioner charges that the

defendants named in said pleading, "severally and jointly,"

have violated the provisions of the permanent injunction

in case No. Eq. 866-Y, and prays that an order be issued

directing said defendants and each of them to appear and

show cause why they should not be punished for contempt,

and further prays that upon the hearing of the charges

the defendants be found guilty of contempt, and such

punishment be imposed upon them as may be deemed

proper [p. 13],
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An order to show cause was issued upon said informa-

tion and petition on September 24, 1940 [pp. 15, 16], and

upon the return date a plea of not guilty was entered

[p. 17].

Thereafter, on November 20, 1940, the matter was

heard, and the Court below found Edwards Fruit Com-

pany, Inc., not guilty, and found Hugh David Edwards

guilty as charged [p. 18]. The cause was then continued

to November 25, 1940, for sentence, Hugh David Edwards

being allowed to remain at liberty on his own recognizance.

At said time the Court below entered judgment, and

sentenced Hugh David Edwards to imprisonment for the

period of sixty days, and to pay to the United States a

fine in the sum of $500.00 [pp. 19, 20]. From this judg-

ment and sentence the appellant, Hugh David Edwards,

takes this appeal [pp. 20, 21, 22].

A stay of execution was allowed, and the appellant has

remained at liberty on his own recognizance pending

determination of this appeal.

Statement of the Case.

The sole question presented by this appeal is v/hether

there was sufficient evidence as a matter of law to sustain

the finding and judgment of the Court below, holding

the appellant guilty of contempt as charged.

In presenting this question the appellant contends

:

(1) That the Government introduced no evidence suf-

ficient to support a finding of guilt on the part of the

appellant, and the Court below should have dismissed the

matter at the close of the Government's case.



(2) That there was no evidence sufficient to support a

finding of guilt on the part of the appellant, and the Court

below should have dismissed the matter as to him, or

found him not guilty, at the close of the entire case.

(3) That errors of law were committed by the Court

below during the trial of the case, in receiving in evidence

certain exhibits offered by the Government, over the objec-

tions and exceptions of the appellant, which errors were

prejudicial to the rights of the appellant.

Specification of Assigned Errors Relied Upon.

The appellant relies upon each of the errors assigned,

which are thirteen in number. The numbers of the assign-

ments of error and the pages of the transcript of record

where the same appear are as follows:

Number Page

1 25

2 25

3 25, 26

4 26

5 26, 27

6 27, 28

7 28, 29

8 29

9 29, 30

10 30, 31

11 31,32

12 32

13 32
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ARGUMENT.

It is the appellant's contention that the judgment and

sentence of the Court below cannot be sustained, for the

reason that the permanent injunction, upon the alleged

violation of which this proceeding is based, ran only

against the appellant,

"individually and doing business under the firm name

and style of the Edwards Fruit Company, and his

respective officers, agents, attorneys, employees and

assigns, and all other persons acting under him or

them or in their behalf, or claiming so to act;"

while the evidence showed that whatever shipments of

oranges were made were shipments by Edwards Fruit

Company, Inc., a California corporation, and if they were

overshipments they were in excess of allotments issued

to that corporation, and not to the appellant. Hence, if

the Secretary of Agriculture's Order No. 2 has been

violated, such violation was on the part of the corporation,

which was not under any injunction, and the appellant

cannot lawfully be convicted of contempt by reason of

the acts of another, such other not being the appellant's

agent or assignee, and not acting in his behalf.

Counsel for the Government plainly stated at the outset

of the trial that the allegations of the information and

petition on which the Government would rely were these

[p. 36]

:

(1) That the corporation was the alter ego of the

appellant.
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(2) That the corporation was the assignee of the

appellant.

(3) That the shipments which are charged to be

in excess of allotments were made by the corporation

on behalf of and with the consent of the appellant.

The appellant takes the position that the first of the

Government's three points is untenable in a criminal pro-

ceeding, and that there is no evidence sufficient to sustain

any of these three. For this reason the information and

petition should have been dismissed at the close of the

Government's case and, in any event, the appellant should

have been found not guilty at the close of the entire case.

The appellant urges that this is true, even if all of the

Government's exhibits received in evidence over his objec-

tions and exceptions, and which are the subject of eleven

of his assignments of error, were held to be properly

admitted in evidence and were considered as a part of the

evidence. The appellant insists, however, that all of the

exhibits referred to should have been excluded, and that

their admission in evidence was prejudicial to his rights.
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I.

The Government Failed to. Sustain Its Burden of

Proof.

The argument under this heading is addressed to assign-

ment of error No. 1, which is as follows:

'The Court erred in denying the motion made on

behalf of the defendant, Hugh David Edwards, to

dismiss the information and the petition for order

to show cause at the end of the Government's case

on the ground that the evidence was insufficient as

a matter of law to sustain the information and petition

for order to show cause."

The authority most frequently cited by the courts in

contempt cases is the case of Gompcrs v. Buck's Stove

and Range Co., 221 U. S. 418, 55 L. Ed. 797. In that

case the Supreme Court said:

"Without deciding what may be the rule in civil

contempt, it is certain that in proceedings for crimi-

nal contempt the defendant is presumed to be inno-

cent, he must be proved to be guilty beyond a reason-

able doubt, and cannot be compelled to testify against

himself."

Again, in the case of Michaelson v. United States, 266

U. S. 42, 69 L. Ed. 162, 167, the Supreme Court reiterated

the rule in this language:

"In criminal contempts, as in criminal cases, the

presumption of innocence obtains. Proof of guilt

must be beyond a reasonable doubt, and the defendant

may not be compelled to be a witness against him-

self."
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This rule has been universally followed.

Russell V. United States (C. C. A. 8), 6 Fed. (2d)

389, 394;

Tjosevig v. United States (C. C. A. 9), 255 Fed. 5.

In the case last above cited, this Court, in reversing a

judgment of conviction, said:

"This is a case of criminal contempt and in such

a case it is the rule that the trial court must be con-

vinced of the guilt of the accused beyond a reason-

able doubt."

It has also been specifically held that in criminal con-

tempt cases the criminal intent of the accused is included

among the matters which must be proved beyond a reason-

able doubt before guilt may be established.

United States v. Carroll, 147 Fed. 947;

United States v. Jose, 63 Fed. 951, 954.

The requirements which must be met before evidence

may be deemed to constitute proof beyond a reasonable

doubt, are equally well established. Briefly stated, the

settled rule is that if the evidence, taken as a whole, is as

consistent with innocence as with guilt, a conviction should

not be sustained.

Edwards v. United States (C. C. A. 8), 7 Fed.

(2d) 357.

In Turmette v. United States (C. C. A. 8), 2 Fed. (2d)

15, it was said (p. 16) :

"He may be guilty; the facts and circumstances

adduced arouse a suspicion of guilt, but mere sus-
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picion is not a sufficient ground on which to convict

a man of any criminal offense."

(Page 17)

:

"Whenever a circumstance, relied on as evidence

of criminal guilt, is susceptible of two inferences,

one of which is in favor of innocence, such circum-

stance is robbed of all probative value, even though

from the other inference, guilt may be fairly de-

ducible."

In the case of Wright v. United States (C. C. A. 8),

227 Fed. 855, 857, the Court held:

"The legal presumption was that he was innocent

of that crime until he was proved to be guilty beyond

a reasonable doubt. The burden was upon the gov-

ernment to make this proof, and evidence that is as

consistent with innocence as with guilt is insufficient

to sustain a conviction. Unless there is substantial

evidence of facts which exclude every other hypothe-

sis but that of guilt, it is the duty of the trial court

to instruct the jury to return a verdict for the ac-

cused; and where all the substantial evidence is as

consistent with innocence as with guilt, it is the duty

of the appellate court to reverse a judgment of con-

viction."

To the same effect is Wiener v. United States, 282 Fed.

799.

Let us, then, examine the evidence produced by the

Government, with a view to determining whether it meas-

ures up to these universally recognized standards. This
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evidence appears in the Bill of Exceptions, at pages 35 to

54 of the Record. It is there set forth as concisely as

possible, and a detailed statement of it here would be

repetitious.

Analyzing this evidence, including the exhibits admitted

by the Court below over the objections and exceptions of

the appellant, and viewing it in the light most favorable

to the Government's contentions, we find that the Govern-

ment's case against the appellant consisted of these ulti-

mate facts, and nothing more:

1. A permanent injunction was issued by the

Court below in 1936, against the appellant Hugh

David Edwards, individually and doing business un-

der the firm name and style of the Edwards Fruit

Company, and his respective officers, agents, attor-

neys, employees, and assigns, and all other persons

acting under him or them or in their behalf, or claim-

ing so to act, restraining them from handling or ship-

ping oranges grown in California or Arizona in inter-

state commerce or to Canada, in violation of the Sec-

retary of Agriculture's Order No. 2.

2. On December 9, 1937, Edwards Fruit Com-

pany, Inc., a corporation, was duly organized under

the laws of California, with the appellant and two

other persons as the incorporators and first directors,

and a certified copy of the Articles of Incorporation

was duly filed in the office of the Clerk of the County

of Riverside, where the corporation's principal office

was located, and all filing fees were paid. (Ex. No.

14.)
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3. Mrs. Ray Edwards, the appellant's mother, was

one of the organizers of this corporation, and was

the sole stock subscriber, having subscribed for five

of the one hundred fifty authorized shares of the

$100.00 par value capital stock of the corporation,

for $500.00, in cash, prior to the organization. (Ex.

No. 14.)

4. At the first meeting of the directors of Ed-

wards Fruit Company, Inc., in December, 1937, a

code of by-laws and a seal were adopted, a form of

stock certificate was approved, and the appellant was

elected president of the corporation, and was author-

ized and directed to make application to the Commis-

sioner of Corporations of Cahfornia for a permit to

issue the five shares of stock subscribed for by Mrs.

Ray Edwards. (Ex. No. 14.)

5. The application for a permit to issue the five

shares of the stock of the corporation to Mrs. Ray

Edwards was not actually filed until July, 1940, at

which time, upon such application, the permit was

duly issued. (Ex. No. 14.)

6. Edwards Fruit Company, Inc., applied for and

obtained an allotment and a prorate base, under the

Secretary of Agriculture's Order No. 2, for the

Valencia orange season of 1940, the application being

signed by the appellant as president of the corpora-

tion, and allotments specifying the quantity of Valen-

cia oranges permissible to be shipped by the corpora-

tion during the four weeks in question were issued

to the corporation.
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7. Edwards Fruit Company, Inc., shipped Valen-

cia oranges in excess of its allotments during each

of these four weekly periods.

8. A field representative of the Growers Advisory

Committee in Orange County called at a packing house

of Edwards Fruit Company, Inc., during the summer

of 1940, and obtained information regarding fruit

picked by the corporation, either from the office girl

or from the appellant, if he was there, and on one

occasion saw the appellant give some instructions to

the office girl.

9. A field representative of the Growers Advisory

Committee in the Redlands District called at the pack-

ing houses operated by the appellant under the ficti-

tious firm name of the Edwards Fruit Company, at

Colton and at Highgrove, prior to the organization

of the corporation. He continued to call at the High-

grove plant after it was taken over by the corporation,

and did not observe any change in the personnel of

that plant around December 11, 1937. The packing

operations went on as usual, and Mrs. Ray Edwards

was the foreman at that plant.

10. On a previous information charging criminal

contempt for alleged violation of the same injunction

which is the basis of the present case, the appellant

entered a plea of guilty, and was fined $100.00.

It is at once apparent that the Government did not even

attempt to prove any overshipment of oranges by the ap-

pellant, nor any other violation of Order No. 2 on his

part. Nor does this evidence fit into any of the Govern-

ment's three theories.



—15—

The first of these theories, that the corporation was the

alter ego of the appellant, is wholly untenable in any event,

for the doctrine has never been applied in criminal cases.

Even if this were a civil suit in equity seeking to disre-

gard the corporate entity, the evidence presented would be

clearly deficient for that purpose.

There is a total absence of any evidence to prove the

second of these theories, namely, that the corporation was

the assignee of the appellant.

The same is true with respect to the third theory, that

the corporation acted on behalf of the appellant and with

his consent. Surely it could not seriously be contended

that the mere fact that the appellant might have had

knowledge of the acts of the corporation would be suffi-

cient to convict him of violating an injunction restraining

him from doing similar acts.

The only suspicious circumstance to be found in any of

the evidence is the fact that a permit to issue the stock

subscribed for by Mrs. Ray Edwards in 1937 was not

applied for until 1940. This fact, however, even in the

absence of any explanation, could have no real significance

in the present case.

A stock certificate is nothing more than evidence of

ownership of the shares which it represents, and one who
has subscribed for shares of a corporation is a stockholder

for all purposes, even though a stock certificate may never

have been issued to him.

Thayer v. Butler, 141 U. S. 234, 35 L. Ed. 711

;

Pacific National Bank v. Eaton, 141 U. S. 227, 35
L.Ed. 702;

Hawley v. Upton, 102 U. S. 314, 26 L. Ed. 179.
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Section 278 of the Civil Code of California defines

"shareholder", or ''stockholder", or "holder of shares", as

including "a subscriber to shares in cases in which no

certificates are outstanding".

And in 6a Cal. Jur., at pages 410 and 411, it is said:

"The shares of stock and interest of the stock-

holder being distinct from the certificates evidencing

such shares or interest, one may own an interest in

the capital stock although the certificates are never

issued to him, for the share exists independently of

any certificate. Consequently, acceptance by the cor-

poration of the application of a subscriber for the pur-

chase of stock constitutes a sale, and title to or own-

ership of the stock ipso facto vests in him, * * *"

Furthermore, in California it has been held that failure

to issue stock certificates does not affect the legality of a

corporation. This was decided in the case of /. W. Wil-

liams Co. V. Quin, 44 Cal. App. 296, where suit was

brought against three individuals who were incorporators

of a corporation, to recover from them the purchase price

of merchandise sold to the corporation. It was claimed

that because no stock was ever issued, no officers or di-

rectors were ever elected, no meetings were ever held, and

nothing was done by the incorporators beyond the filing

of articles of incorporation with the Secretary of State

and with the county clerk, the "pretended" corporation

"never had any capital whatever" and no existence in

fact. The findings were that the three incorporators met

and elected themselves a board of directors and proceeded

to organize and do business as a corporation; that no cap-
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ital stock was ever issued to anyone; that no officers or

directors were ever elected by stock representation; and

that nothing further than to execute and file articles of

incorporation with the Secretary of State and the county

clerk was ever done to complete the organization by any

persons holding stock. Upon these findings, the trial

court rendered judgment against the individual incor-

porators. In reversing this judgment, the appellate court

said (p. 298) :

"We think, from the facts as determined by the

court in the finding quoted, it must be concluded that

the corporation was regularly and legally formed.

The mere fact that certificates of stock were not

issued does not detract from this conclusion, for the

incorporators became stockholders and were entitled

to have issued to them the certificates for the number
of shares which they had subscribed for. It may be

added that a copy of the articles of incorporation

was received in evidence, and these articles showed

that each of the five incorporators subscribed for one

share of stock each of the par value of ten dollars.

The directors selected for the first year were named,

and it seems that all things were done that are re-

quired to be done under section 290 of the Civil Code,

which prescribes what shall be shown by the articles

of incorporation. Persons dealing with the corpora-

tion were bound to take notice of the contents of the

articles which were regularly filed."

It is respectfully submitted that the conclusion is in-

escapable that the appellant's motion for dismissal at the

close of the Government's case should have been "ranted.
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11.

The Evidence as a Whole Proved Appellant Not

Guilty.

The argument under this heading is addressed to As-

signment of Error No. 2, which is as follows

:

"The Court erred in finding the defendant, Hugh

David Edwards, guilty of contempt as charged in the

information and petition for order to show cause at

the end of the whole case, the evidence being insuffi-

cient as a matter of law to sustain such conviction."

The uncontradicted testimony introduced by the appel-

lant in defense completely negatived any unfavorable in-

ferences which could possibly have been drawn from the

Government's evidence, and conclusively allayed any suspi-

cions which that evidence might have aroused. The evi-

dence on behalf of the appellant is succinctly set forth in

the Bill of Exceptions, at pages 56 to 72 of the Record.

This evidence establishes the following additional facts:

1. The appellant's mother, Mrs. Ray Edwards, a

widow, owned and operated an auto camp, and had sub-

stantial private means of her own.

2. Mrs. Ray Edwards was thoroughly experienced in

the fruit business, with the exception of the selling end of

the business.

3. The appellant did not make a success of the busi-

ness which he owned and operated individually under the

fictitious name of Edwards Fruit Company, and in Decem-
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ber, 1937, he had no money to carry on that business

further.

4. Mrs. Ray Edwards then decided to try to provide

during her lifetime a means by which all of her five adult

children, including the appellant, could earn a livelihood

in the fruit business, in which they were all experienced,

and to that end she caused the Edwards Fruit Company,

Inc. to be organized as a California corporation, employ-

ing Attorney Henry Wenzlafif, of San Bernardino, for

that purpose, and paying all organization expenses out of

her own funds.

5. The incorporators and first directors of Edwards

Fruit Company, Inc., were the appellant, and Mrs. Ray

Edwards' two sons-in-law. Another of her sons was the

foreman for the corporation, and a daughter-in-law was

the secretary and bookkeeeper. Later, changes were made

from time to time in the membership of the board of

directors.

6. Mrs. Ray Edwards was the only subscriber for any

of the corporation's stock, and she made her subscription

and paid in $500.00, the full subscription price, at the time

of the organization, in December, 1937. She was under

the impression that the stock was issued to her at that time

and was in the corporation's safe. Later she discovered

that it had not been issued, and this oversight was rectified

in July, 1940.

7. Mrs. Ray Edwards took an active part in the opera-

tion and management of the business of the corporation,
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and in the formulation of its policy, provided all the

money required to operate the corporation, and was the

only person who ever put anv money into the business.

When the corporation was first organized, she bought

and paid for the packing house and machinery at High-

grove for the use of the corporation, purchasing it with

^
her own money from a Mr. Wolever, of Riverside. In

January, 1940, she personally paid off an indebtedness of

the corporation to the bank, amounting to $12,000.00, by

borrowing that sum on this packing house and machinery,

and on her home. She received no dividends on her stock,

and not a penny of profit, because the corporation oper-

ated at a loss.

8. The appellant received nothing from the corpora-

tion, at any time, except a salary of $200.00 per month as

compensation for his services, and he did not draw the

full amount of his salary. This salary was higher than

that of other members of the family working for the cor-

poration, because the appellant was in charge of sales.

9. The appellant was the sole owner of the business

which he conducted under the firm name and style of

Edwards Fruit Company, and his mother had no connec-

tion with and no interest in that business. The appellant

had a California state license as a broker, dealer, and

commission merchant when he was doing business as an

individual under the fictitious name of Edwards Fruit

Company. This license expired June 1, 1940, and was not

renewed. After the corporation was organized and had
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started operations, the appellant continued for a time to

do business as an individual under the name of Edwards

Fruit Company, completing whatever orang"e contracts he

may have had outstanding, and he also handled and

shipped twelve cars of lemons on consignment as late as

1939. None of his contracts was taken over by the cor-

poration, and the appellant did not ship a single box of

oranges during any of the four weekly periods in question

in this case.

10. The appellant has never intentionally violated the

injunction against him, and has never intended to do any

act or cause any act to be done in violation of it. In fact,

at a meeting of the directors of the corporation, when it

was stated by other directors that the corporation had

received legal advice to the effect that it could overship its

allotments because of certain pending litigation, the appel-

lant opposed such action and threatened to resign if the

corporation overshipped.

11. The appellant did resign as an officer and director

of the corporation on November 1, 1940, and has since

been working as sales manager on a salary and percent-

age basis for another fruit packing company, at Colton,

in which he has no ownership nor interest whatever.

12. Edwards PYuit Company, Inc., is now out of busi-

ness entirely.

Certainly there is nothing in any of this testimony

which could possibly be construed as proof of guilt on the
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part of the appellant. Any suspicion that the corporation

might have been a mere subterfuge designed for the sole

purpose of evading the injunction is not only not con-

firmed by the evidence, but is definitely and conclusively

refuted by it.

Moreover, this evidence finally disposes of the Govern-

ment's three theories. In the face of this uncontradicted

testimony, it would be impossible to conclude that the cor-

poration was the appellant's alter ego, even if it were not

the law that the alter ego theory can never be made the

basis for conviction of a crime.

At the close of the Government's case, proof that the

corporation was the appellant's assignee, or that it was

acting on his behalf, was merely lacking. But at the end

of the whole case, it had been affirmatively shown that

neither of these allegations was true.

In finding the corporation not guilty, the Court below

must of necessity have found that the corporation was

not the appellant's assignee, and that in overshipping its

allotments it was not acting on his behalf; for otherwise

the corporation would have been guilty of a direct viola-

tion of the injunction, which by its terms expressly en-

joins the appellant's assigns, and all other persons acting

in his behalf. (Gov't's. Exs. Nos. 1 and 2.)

It is therefore respectfully submitted that upon the evi-

dence as a whole, the appellant should have been found

not guilty and purged of contempt at the close of the

entire case.
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III.

The Court Below Erred in Receiving in Evidence

Government's Exhibits Nos. 4, 5, 6, 7, 8, 9, 10, 11,

12, 13, and 15.

The argument under this heading is addressed to As-

signments of Error Nos. 3 to 13, both inclusive. These

assignments all relate to exhibits received in evidence over

the objections and exceptions of the appellant, and they

are printed in full in an appendix to this brief. With the

exception of Assignments of Error Nos. 3 and 4, relat-

ing to Government's Exhibits Nos. 4 and 5, respectively,

all of these assigned errors are so similar in nature that

they may properly be grouped for consideration.

Government's Exhibits Nos. 4 and 5, covered by As-

signments of Error Nos. 3 and 4, respectively, are in

reality one and the same. Exhibit No. 4 is the informa-

tion, and Exhibit No. 5 is the judgment and commitment

of the Court below, in an earlier criminal contempt pro-

ceeding brought against the appellant by reason of an

alleged violation of the same injunction on which the

present proceeding is based, to which information the

appellant had entered a plea of guilty, and had been fined

$100.00.

It is believed that the appellant's objections to the intro-

duction of these two exhibits were well taken, and that

they should have been excluded. The facts and circum-

.stances surrounding that case do not appear, and we may
only surmise what considerations may have induced the

appellant to plead guilty and accept a nominal fine. In

any event, those exhibits have no tendency either to

prove or disprove any of the issues in the present case,

and they have no legitimate place in this record.
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Exhibits Nos. 6, 7 and 8, covered by Assignments Nos.

5, 6 and 7, respectively, are files of railroad shipping

orders pertaining to shipments made by Edwards Fruit

Company. Inc. It is submitted that they should have been

excluded for the reason that they do not tend to prove

any violation of the injunction on the part of the appel-

lant. Exhibit No. 7 is subject to the further objection

that it is not the best evidence, and that no proper foun-

dation was laid for its introduction. Many of the papers

in this file were notations in the handwriting of unidenti-

fied persons, some of them even being in code, and none

of them bearing the signature of the appellant. The Court

below also permitted copies of these papers to be sub-

stituted for the originals, over the appellant's objection.

Exhibits Nos. 9, 10, 11, 12 and 13, covered by Assign-

ments Nos. 8, 9, 10, 11 and 12, respectively, are all records

pertaining to allotments for the shipment of oranges

issued to Edwards Fruit Company, Inc., and shipments

made by that corporation under or in excess of those

allotments. They are all subject to the same objection,

namely, that they do not tend to prove any violation of

the injunction on the part of the appellant.

Exhibit No. 15 is a list made by Efert B. McCormick,

a field representative of the Growers Advisory Commit-

tee, some time in the early part of the navel season of

1937, at the packing plant at Highgrove, purporting to

.show growers' contracts (pp. 52, 53). Objection was made

on the grounds that this document was irrelevant and

immaterial, that it was not the best evidence, and that no

foundation had been laid for its admission. It is sub-

mitted that the objection was well taken, on all the grounds

stated, and that the exhibit should have been excluded.
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While the exhibits above referred to were insufficient

as a matter of law to warrant the appellant's conviction,

nevertheless, it is believed that their admission in evidence

was clearly prejudicial error.

Conclusion.

It is possible to account for the view taken of this case

by the Court below only upon the assumption that the

Court was under a misapprehension as to the law with

respect to the degree of proof necessary to convict in a

criminal contempt case. That this is so, is indicated by

the remarks of the same Court in deciding another criminal

contempt case tried subsequently to the case at bar. The

case referred to was United States of America v. Fred

Krinard, individually and doing business as Krinard

Packing Company, No. 1 4,606-Y Criminal. The reporter's

transcript in that case shows that the Court said:

"* * * but we must bear in mind this is a con-

tempt proceeding and it is not correct to say that the

case must be proved beyond a reasonable doubt, be-

cause it is punishment for violation of an order of

court, and not of a statute, and the preponderance of

the evidence is sufficient to find a defendant guilty."

But even if it were the law that a mere preponderance

of the evidence is sufficient in such cases, it is submitted

that the evidence in the present case did not preponderate

against the appellant, but on the contrary, there was no

substantial evidence whatever pointing to his guilt.

For all of the foregoing reasons, the appellant prays

that the judgment of conviction herein be reversed.

Respectfully submitted,

G. V. Weikert,

Attorney for Appellant.





APPENDIX.

Assignment of Error No. 3.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 4 in evidence, said exhibit

consisting of the informa- [20] tion in case No. 13589-Y,

in the above entitled Court, which was a criminal con-

tempt proceeding, entitled United States of America vs.

Hugh David Edwards, et al., said information charging

said defendant Hugh David Edwards with contempt by

reason of an alleged violation of the same injunction on

which, the present proceeding is based, and to which said

information said defendant Hugh David Edwards had

entered a plea of guilty. The said objection was made on

the grounds that said exhibit was incompetent, irrelevant,

and immaterial, and that it did not tend to prove or dis-

prove any of the issues in the present case. The objec-

tion was overruled on the ground that the said exhibit

has a bearing on the knowledge of the contents of the

order, and an exception was taken.

Assignment of Error No. 4.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 5 in evidence, said exhibit

consisting of the judgment and commitment of the Court

in said case No. 13585-Y, entitled United States of

America v. Hugh David Edwards, et al, finding said de-

fendant Hugh David Edwards guilty of contempt in said

case. The said objection was made on the grounds that

said exhibit was incompetent, irrelevant, and immaterial
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and that it did not tend to prove or disprove any of the

issues in the present case. The objection was overruled,

and an exception was taken.

Assignment of Error No. 5.

The Court erred in overruHng the objection on be-

half of the defendant, Hugh David Edwards, to the re-

ceipt of Government's Exhibit No. 6 in evidence, said

exhibit consisting of shipping orders from the files of the

Southern Pacific Railroad Company produced by the wit-

ness George M. Meyers, an employee of said company,

purporting to show the actual shipments made by Ed-

wards Fruit Company, Inc., during the weeks in question.

The said objection was made on the grounds that said

shipping orders [21] pertained to the shipments of Ed-

wards Fruit Company, Inc., as shown on the face of the

documents, and that they would be incompetent, irrelevant,

and immaterial to prove any issue before the Court as

to the defendant Hugh David Edwards, and on the fur-

ther ground that no proper foundation had been laid for

their introduction, the connection, if any, between defend-

ant Hugh David Edwards, and Edwards Fruit Company,

Inc., which would prove that any over-shipment on the

part of that corporation constituted a violation of the in-

junction which was issued only against Hugh David Ed-

wards, not having been shown, and that any such connec-

tion should first be established. The Court, in overruling

the objection, stated that ultimately he agreed that the

Government would have to show that relationship, but

that they do not have to establish the relationship before

offering any evidence, and that if that is all they show, a

motion to dismiss the contempt may be made at the end of

Government's case. An exception was taken.
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Assignment of Error No. 6.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 7 in evidence, said exhibit

consisting of a file of diversion orders of Pacific Fruit Ex-

press Company, produced by the witness Charles H. Sher-

man, an employee of said company, purporting to cover

shipments made by Edwards Fruit Company, Inc. The

said objection was made on the grounds that said file of

papers was incompetent, irrelevant, and immaterial, that

the papers in said file were not the best evidence, that they

are hearsay, and not binding on the defendant Hugh

David Edwards, and that no foundation had been laid for

their introduction; that they are for the most part nota-

tions bearing the handwriting of various persons, some

of them in code, many of them marked "copy", very few

of them purporting to bear even the name of Edwards

Fruit Company, Inc., and none of them bearing the signa-

ture of Hugh David Edwards. The Court [22] ruled on

said objection as follows : "They may be received and I

will see the relationship later on. There are a lot of things

about this shipping business that I don't understand yet.

They may be received as one exhibit, and copies may be

used instead of the originals." An exception was taken.

Assignment of Error No. 7.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 8 in evidence, said exhibit con-

sisting of shipping orders from the files of the Santa Fe

Railroad Company produced by the witness Harold

Stephens, an employee of said company, purporting to
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show shipments made by Edwards Fruit Company, Inc.

The said objection was made on the grounds that said

shipping orders were incompetent, irrelevant, and imma-

terial, not tending to prove any issues before the Court,

and on the further ground that no proper foundation had

been laid for their introduction. The objection was over-

ruled, and an exception was taken.

Assignment of Error No. 8.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 9 in evidence, said exhibit

consisting of the application for allotments and a prorate

base of the Edwards Fruit Company, Inc., by H. Ed-

wards, President, showing that it was filed April 26, 1940

with the Growers Advisory Committee. The said objec-

tion was made on the grounds that said exhibit was in-

competent, irrelevant, and immaterial, and that it did not

tend to prove any issue involving the defendant Hugh

David Edwards, and on the further ground that no foun-

dation has been laid for its admission in evidence unless

and until it is shown that there is some connection between

the acts of the corporation and the acts of the individual

other than as an officer of the corporation. The objection

was overruled, and an exception was taken. [23]

Assignment of Error No. 9.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 10 in evidence, said exhibit con-

sisting of four authenticated orders of the Secretary of

Agriculture, numbered 211, 212, 213, and 214, covering
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weekly proration periods commencing July 28th and end-

ing August 3rd, commencing August 4th and ending

August 10th, commencing August 11th and ending August

17th, and commencing August 18th and ending August

24th, being the four proration periods in question in the

information; and also containing the number of carloads

of oranges shippable from prorate district 2 during each

of said weeks, and the prorate basis fixed for the Edwards

Fruit Company, Inc., by the Secretary of Agriculture for

the plants at Highgrove and at Orange, and directing that

the allotment to the Edwards Fruit Company, Inc., and

all other shippers, is to be the product of the prorate base

and the total number of shippable cars. The said objec-

tion was made on the grounds that the said exhibit was

incompetent, irrelevant, and immaterial. The objection

was overruled, and an exception was taken.

Assignment of Error No. 10.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 11 in evidence, said exhibit

consisting of a shipper's performance record of the Ed-

wards Fruit Company, Inc., covering the past Valencia

orange season, including the four proration weeks in ques-

tion, made by the Growers Advisory Committee, and

showing the original allotment issued to the Edwards

Fruit Company, Inc., the report of that company's weekly

shipments, its over or under shipments, loans or pay-

backs. The objection was made on the grounds that said



—32—

exhibit was incompetent, irrelevant and immaterial, and

that no foundation had been laid, in view of the fact [24]

that it is applicable only to the Edwards Fruit Company,

Inc., and not to defendant Hugh David Edwards. The

objection was overruled, and an exception was taken.

Assignment of Error No. 11.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 12 in evidence, said exhibit

consisting of a summary prepared by the witness Fred C.

Morgan, office manager and chief prorate clerk of the

Growers Advisory Committee of the California-Arizona

Orange Grapefruit Agency, purporting to show the total

permissible weekly shipments of the Edwards Fruit Com-

pany, Inc., based on his computation from the Secretary's

orders and the shipper's performance record, which had

already been received in evidence over objection and ex-

ception of counsel for defendant Hugh David Edwards,

and purporting to show said witness' computation of the

total number of boxes of oranges shipped during each of

the four weeks in question by the Edwards Fruit Com-

pany, Inc., and purporting to contain the said witness'

computation of violations on the part of the Edwards

Fruit Company, Inc. The said objection was made on

the same grounds stated in the objections previously made

to the introduction of the original records purportedly

summarized, namely, that the said exhibit was incompe-

tent, irrelevant, and immaterial, and that there was no

proper foundation for its admission in evidence. The

objection was overruled, and an exception was taken.
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Assignment of Error No. 12.

The Court erred in overruling- the objection on behalf

of the defendant, Hugh David Edwards, to the receipt

of Government's Exhibit No. 13 in evidence, said exhibit

consisting of shipping reports made by the Edwards Fruit

Company, Inc. to the Growers Advisory Committee, for

the week commencing July 28th, and for the week com-

mencing August 4th. The said objection was made on

the grounds that the said exhibit was incompetent, irrele-

vant, and immaterial, [25] and that no proper foundation

had been laid for its introduction in evidence. The objec-

tion was overruled, and an exception was taken.

Assignment of Error No. 13.

The Court erred in overruling the objection on behalf

of the defendant, Hugh David Edwards, to the receipt of

Government's Exhibit No. 15 in evidence, said exhibit

consisting of a list made with pencil by the witness Efert

B. McCormick, district representative of the Growers Ad-

visory Committee for the Redlands district, some time in

the early part of the navel season of 1937, in the packing

plant at Highgrove, purporting to show growers' con-

tracts. The said objection was made on the grounds that

the said exhibit was irrelevant, and immaterial, and not

the best evidence, and that no foundation had been laid

for its introduction. The objection was overruled, and an

exception was taken.




